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A. IDENTITY OF PETITIONER 

Justin Bell seeks review of the Court of Appeals decision 

issued May 22, 2023. See Appendix A. 

B. COURT OF APPEALS DECISION 

Mr. Bells seeks review of the decision deeming 

nontransparent face masks to be per se within the court's 

authority to order the venire to wear in a pandemic, despite the 

disabling effect this has on the defendant's ability to select 

jurors for a fair trial. This categorical rule is untenable now, 

and in future pandemics, even assuming, solely arguendo, that 

the Court was correct that the disabling result of such masking 

is only a partial obscuring of each potential juror's full 

demeanor (it is , in fact , an effectively complete obscuring 

thereof). Mr. Bell also seeks review on issues of double 

jeopardy and of same criminal conduct. 

C. ISSUES PRESENTED ON REVIEW 

1. Does the Court of Appeals decision holding that a trial 

court order, requiring nontransparent face masks which obscure 
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and hide the faces of the venire members, is per se within the 

court's authority during a pandemic and thus never an abuse of 

discretion, institutionalize violation of Wash. Const. Art. 1, sec. 

22 and the Sixth Amendment , rendering such decisions in the 

future immune to review? 1 

2. Where the charges of assault and drive-by shooting 

were both before the jury via evidence that Mr. Bell drove past 

the sidewalk where Mr. Brooks was walking, slowed to a stop, 

and purposefully aimed and fired his gun at Brooks multiple 

times, three of which shots resulted in injury while others 

missed, were the defendant's Double Jeopardy rights violated 

when the court entered judgment on both convictions? 

3. In the particular circumstances of this case, was Mr. 

Bell's defense counsel ineffective for failing to argue that the 

counts were the same criminal conduct? 

1 "RP" followed by the page number refers to the volume 
of transcript that includes trial and sentencing, covering the 
dates of October 18, 2022 through November 8, 2022. 
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C. STATEMENT OF THE CASE 

1. Charging and trial. Justin Bell was charged with first 

degree assault with a firearm (with intent to inflict great bodily 

harm) pursuant to RCW 9.94A. 36. 01 l(l )(a )  and drive-by 

shooting under RCW 9A. 36. 045, with a firearm allegation 

attached to the assault charge. CP 120-21. According to the 

affidavit of probable cause, Mr. Bell and Freddie Brooks got 

into a physical confrontation at a day-labor work assignment 

office on Evergreen Way. CP 127-128; 10/13/21RP at 373-

78. The fight concerned the shared payment of gas money for 

driving to, and back from, the fish processing center in 

Stanwood where Bell, Brooks, and Brooks' girlfriend Briann 

Jenkins had been sent to work for the day. CP 12728; 

10/13/21RP at 375-76. Ms. Jenkins had noticed during the 

drive to work in the morning that Mr. Bell had a firearm in his 

vehicle. 10/12/21RP at 321-22. 

The physical fight between Bell and Brooks continued 

out onto the sidewalk, although the two men briefly stopped 
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punching each other and separated. CP 127-28; 10/12/14RP at 

316. At some point Mr. Bell retrieved a firearm from his 

vehicle, and the sidewalk punching fight briefly 

continued. Then, the prosecution alleged, Mr. Bell went to his 

vehicle, drove out of the parking lot, and shot Mr. Brooks 

multiple times as Bell slowed to a stop while going past the 

day-labor office, successfully hitting him with three of the shots 

that were fired. CP 127-28; 10/12/14RP at 316-17; 10/13/21RP 

at 379, 10/14/21RP at 534-36. 

Witnesses at trial stated that they saw a man with his arm 

out the window firing shots from a car, and saw Mr. Brooks 

then crumpling over on the ground. 10/13/21RP at 404-

09. Briann Jenkins testified that when she heard the gunshots, 

she ran across the street. 10/12/21 RP at 315-16. A car stopped 

and took Mr. Brooks to the hospital. 10/12/21 RP at 317-

18. Three of the bullets aimed at Mr. Brooks hit 

him. 10/14/21RP at 5343-34, 535-36, 538-39. 
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The jury convicted Mr. Bell on both charges and on the 

enhancement. 10/15/21RP at 656-57, 661-69; CP 44-46. 

2. Sentencing and appeal. Following the jury verdicts 

of guilty, the court imposed the low end of the standard range 

for the assault and a concurrent sentence on the drive-by 

shooting. 10/28/21RP at 3-4; 10/29/21/RP at 13; CP 10, 15, 36-

43. Mr. Bell appealed because his trial was unfair and he was 

wrongly sentenced. CP 5. The Court of Appeals nonetheless 

affirmed. Appendix A. 

D.ARGUMENT 

(1 ). The Court of Appeals decision deeming non

transparent face masks to be per se within the trial 

court's discretion to order during a period of 

pandemic disease, despite the hobbling effect such 

order has on the defendant's right to a fair jury trial 

when selecting jurors to sit in judgment on his case, 

warrants review by this Court. 

a. Supreme Court review is warranted. 

As the Court of Appeals correctly recognized, the issue 

of "nontransparent face masks" on the jury venire squarely 

presents an issue under a defendant's right to a fair jury trial. 
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Under the Washington and federal constitutions Appendix A, 

at p. 1, 4-5. Review is warranted under RAP 13. 4(b )(3). 

b. Mr. Bell has a state and federal right to a fair jury 

trial which includes the ability to assess potential jurors and 

secure a fair and impartial jury. 

These rights were violated. Wash. Const. Art. 1, sec. 

22 and the Sixth Amendment right to trial mandate that an 

accused receive a fair trial before a panel of impartial , fair , 

unbiased jurors. Groppi v. Wisconsin, 400 U.S. 505, 508-09, 

91 S. Ct. 490, 492, 27 L.Ed. 2d 571 (1971); U.S. Const. amend. 

VI; State v. Boiko, 138 Wn. App. 256, 260, 156 P. 3d 934 

(2007). 

The Court of Appeals also correctly recognized that 

voir dire is more than just a question and answer session; and 

the interactions that inform whether the parties request a 

potential juror's disqualification for cause-and whether the 

court grants that request - are more than purely verbal. Instead, 

the parties and the court rely on all the modes by which one 

person may assess another's credibility, including their 
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demeanor. Appendix A, at p. 5 (citing Uttecht v. Brown, 551 

U.S. 1, 2, 127 S. Ct. 2218, 167 L. Ed. 2d 1014 (2007); 

Reynolds v. United States, 98 U.S. 145, 156-57, 25 L. Ed. 244 

(1878) ("[T]he manner of a juror [ during voir dire] is oftentimes 

more indicative of the real character of [their] opinion than 

[their] words." ). 

The Court of Appeals failed to recognize that the 

defendant's right to view potential jurors' entire faces must be 

protected in order to protect his fair trial rights. In combination 

with non-obscuring protections, the trial court's other, rigorous 

COVID safety procedures regarding social distancing would 

more than fully have protected safety. Throughout pre-trial 

hearings, COVID protections, including physical distancing, 

were practiced,  with participants appearing in person in small 

numbers. See, e.g . .  10/2/21RP at 7-8; 10/8/21RP at 28-29. The 

court specified that it would be using the batch, or Salem 

method of physical distancing as to the jury selection process, 

bringing in a small group of jurors at a time for voir 
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dire. 10/8/21RP at 32. It was clear from the outset that 

physical distancing would be rigorously enforced; there was 

discussion of how the Drewel building would be used and/or 

how microphones and loud voices would be employed in the 

facility to ensure clear communication and creation of a court 

record - a concern that existed given the court's distancing 

rules. 10/8/21RP at 32-33. It was also clear that the court was 

prepared to allow additional alternate jurors so that any 

breaking of safety rules by a jury would not result in a jury of 

less than 12 if a juror had to be dismissed. 10/8/21RP at 29-40. 

Our state recognizes that demeanor evidence is of 

considerable legal consequence - a rule that applies as much to 

jurors as it does to witnesses. The defendant's ability to assess 

the demeanor and fairness of those who will decide his case is 

at least as equal to the defendant's need for the jurors' to assess 

the witnesses because demeanor and manner is crucial, 

including "expressions of his countenance," along with aspects 
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of "non-verbal communication." In re Det. of Stout , 159 

Wn. 2d 357, 383, 150 P. 3d. 86  (2007). 

Mr. Bell was entitled to see the demeanor of potential 

jurors, to assess them for service using the same tools of 

discernment. The purpose of voir dire "is to enable the parties 

to learn the state of mind of the prospective jurors, so that they 

can know whether or not any of them may be subject to a 

challenge for cause, and determine the advisability of 

interposing their peremptory challenges." State v. Laureano, 

101. Wn. 2d 745, 758, 682 P. 2d 889 (1984). Vair dire is 

critical in assuring the criminal defendant that his constitutional 

right to an impartial jury will be honored. Morgan v. Illinois , 

504 U.S. 719, 729-30, 112 S. Ct. 2222, 119 L.Ed. 2d 492 

(1992). 

Counsel must be permitted to serve his client by 

determining which jurors will be able to impartially follow the 

court's instructions and evaluate the evidence. To conduct a 

proper voir dire the parties and the judge needed to observe a 
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juror's entire face, because so much of communication is non

verbal. A juror's fitness to serve, and conversely the parties 

ability to assess that ability, may tum on such subtleties as the 

fact that the juror "never cracked a smile" and, therefore "did 

not possess the sensitivities necessary to realistically look at the 

issues and decide the facts in this case." Batson v. Kentucky. 

476 U.S. 79, 106, 106 S. Ct. 1712, 1728, 90 L.Ed. 2d 69 (1986) 

(concurring opinion of Marshall , J. ) (citing People v. Hall , 35 

Cal. 3d 161, 197 Cal.Rptr. 71, 672 P. 2d 854 (1983) ). 

The obverse is also true - a juror's grimace hidden by a 

face mask cannot be detected by counsel during jury selection, 

or trial. Several United States District Courts , although denying 

defense requests that jurors wear clear face shields during jury 

selection and/or during trial , have nonetheless recognized that 

hiding of a juror's mouth and nose area can impair an accused's 

ability to assess the juror for service. United States v. 

Trimarco, No. 17-CR-583 (JMA) ,  2020 WL 5211051, at *5 

(E.D.N.Y. Sept. 1, 2020) (assessing jurors "includes the 



language of the entire body" and not merely "those two body 

parts" ) ( quoting United States v. Crittenden, 20-CR-7, 2020 

WL 4917733, at *7 (M.D.G. A. Aug. 21, 2020) ). 

Other courts have recognized that the ability to view the 

entirety of jurors' faces is an aspect of a constitutional trial; in 

one case, the District Court denied a motion to continue or 

transfer venue to another district , holding that the trial 

arrangements during COVID were being fashioned so as to not 

infringe on the defendant's fair trial rights. United States v. 

Auzenne, No. 2:19-CR-53-KS-MTP, 2020 WL 6065556, at *11 

(S.D. Miss. Oct. 14, 2020) ("Likewise, prospective jurors will 

be required to wear clear face shields, so that attorneys can see 

their faces during voir dire." ). 

The nontransparent face masks authorized by the Court 

of Appeals will hide the jurors' mouth and nose, hiding crucial 

aspects of demeanor and attitude toward the case and the 

lawyer's client , preventing defense counsel from being able to 

competently assess each juror's impartiality to sit in judgment , 
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or to perceive bases for seeking peremptory removal under GR 

37. Jurors with nontransparent face masks similarly cannot be 

assessed by the trial court itself , which has a sua sponte duty to 

remove a juror who should not be seated: 

It shall be the duty of a judge to excuse from 
further jury service any juror, who in the 
opinion of the judge, has manifested 
unfitness as a juror by reason of bias, 
prejudice, indifference, inattention or any 
physical or mental defect or by reason of 
conduct or practices incompatible with 
proper and efficient jury service. 

RCW 2. 36. 110; see State v. Irby. 187 Wn. App. 183, 197, 347 

P. 3d 1103 (2015) , review denied, 184 Wn. 2d 1036 (2016). No 

lawyer, and no court , can meaningfully assess a juror or 

potential juror for consideration of challenge or removal, nor 

can a lawyer evaluate a juror's "bias, prejudice, indifference, 

[or] inattention" be fully discerned. 

Jurors with masked faces prevent trial counsel from 

evaluating the jury's perception of the potential issues in the 

case, and from gauging the bias a juror may have in favor of the 
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State, and against the defense, defense counsel , or the 

defendant. These biases against the defense are often expressed 

in the slightest , but most meaningful facial gestures such as a 

smirk, or pursed lips. Trials going forward to the next 

pandemic cannot commence with jury selection so hobbled as 

to be a gamble on each individual juror. 

c. The error was structural. 

Although the harmless error rule applies to most 

constitutional violations, United States v. Hasting, 461 U.S. 

499, 508-09, 103 S. Ct. 1974, 1984, 76  L. Ed. 2d 96 (1983) , 

there is a "highly exceptional category" of fundamental 

constitutional errors that are not subject to harmless-error 

analysis "because they undermine the fairness of a criminal 

proceeding as a whole." United States v. Davila, 569 U.S. 597, 

611, 133 S. Ct. 2139, 186 L. Ed. 2d 139 (2013). These 

structural errors "are so intrinsically harmful" that they "require 

automatic reversal" because actual prejudice is impossible to 
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measure, but is likely high. United States v. Lawrence, 735 

F. 3d 385, 401 (6th Cir. 2013). 

Ordering nontransparent face masks in this case was a 

fundamental constitutional error that transcends the criminal 

process and thus counsel's inability to choose a fair jury 

affected the very "framework within which the trial 

proceeds." Weaver v. Massachusetts , 137 S. Ct. 1899, 1907, 

198 L.Ed. 2d 420 (2017). This Supreme Court should grant 

review and reverse Mr. Bell's convictions. 

(2). The drive-by shooting conviction violates 

double jeopardy. 

a. Review is warranted. 

Double jeopardy is a constitutional claim, and thus it can 

be raised for the first time on appeal. State v. Hancock, 17 Wn. 

App. 2d 113, 117, 484 P. 3d 514, review denied, 198 Wn. 2d 

1005, 493 P. 3d 739 (2021); RAP 2. 5(a )(3). Appellate court 

review of a double jeopardy challenge is de nova. State v. 

Kelley. 168 Wn. 2d 72, 76, 226 P. 3d 773 (2010). For these 
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same reasons, review is warranted under RAP 13. 4(b )(3) ,and 

this Court can provide meaningful relief. 

b. The constitution prohibits imposing multiple 

convictions for the same conduct. 

The Fifth Amendment and article I ,  section 9, prohibit 

multiple punishments for the same offense. In re Pers. 

Restraint Petition of Orange, 152 Wn. 2d 795, 815, 100 P. 3d 

291 (2004). This protection applies even where the court 

imposes concurrent sentences for the convictions. Ball v. 

United States, 470 U.S. 856, 864-65, 105 S. Ct. 1668, 84  

L.Ed. 2d 740 (1985); State v. Calle, 125 Wn. 2d 769, 774-75, 

888 P. 2d 155 (1995). The question becomes, "Where a 

defendant's act supports charges under two criminal statutes, a 

court weighing a double jeopardy challenge must determine 

whether, in light of legislative intent , the charged crimes 

constitute the same offense." Orange, 152 Wn. 2d at 815. To 

determine whether multiple convictions violate double 

jeopardy, Washington courts apply the "same evidence" test. 
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Calle, 125 Wn. 2d at 777 ( citing Blockburger v. United States, 

284 U.S. 299, 304, 52 S. Ct. 180, 76  L.Ed. 306 

(1932) ). Although the State may bring, and the jury may 

consider, multiple charges arising from the same conduct , 

courts may not enter multiple convictions for the same offense 

without violating double jeopardy. Absent clear legislative 

intent to the contrary, a defendant's double jeopardy rights are 

violated if he is convicted of offenses that are identical both in 

fact and in law. State v. Freeman, 153 Wn. 2d 765, 777, 108 

P. 3d 753 (2005). 

Importantly, courts addressing double jeopardy evaluate 

the elements of the crimes "as charged and proved,  not merely 

as the level of an abstract articulation of the 

elements." Freeman, 153 Wn. 2d at 777. Two convictions 

violate double jeopardy when the evidence required to support a 

conviction on one charge would have been sufficient to warrant 

a conviction upon the other. Id. at 772 ( citing State v. Reiff, 14 

Wash. 664, 667, 45 P. 318 (1896) ). 
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c. Mr. Bell's drive-by shooting conviction rests on the 

same facts and law as his convictions for murder and 

attempted murder. 

The prosecution's claim underlying the first-degree 

assault conviction was that Mr. Bell fired multiple shots at Mr. 

Bell in order to be the winner in their dispute. Neither the first 

degree assault statute nor the drive-by shooting statute 

expressly authorizes multiple convictions for a single 

act. RCW 9A. 36. 011; RCW 9A. 36. 045. Accordingly, entering 

two convictions violated double jeopardy if they were the same 

in fact and law, as proved. State v. Hughes, 166 Wn. 2d 675, 

682, 212 P. 3d 558 (2009). 

Under RCW 9A. 36. 011(1 ) ,  a "person is guilty of assault 

in the first degree if he or she, with intent to inflict great bodily 

harm: (a ) Assaults another with a firearm or any deadly weapon 

or by any force or means likely to produce great bodily harm or 

death[.]" RCW 9A. 36. 01 l(l )(a ). And RCW 9A. 36. 045(1) 

governs drive-by shooting convictions: "A person is guilty of 

drive-by shooting when he or she recklessly discharges a 
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firearm . . .  in a manner which creates a substantial risk of death 

or serious physical injury to another person and the discharge is 

. . .  from a motor vehicle[.] 

Although the statutory language for assault and drive-by 

shooting may each have an element that the other does not , this 

is not determinative. The question is whether the State could 

have proved either crime in this case without also proving the 

other. United States v. Dixon, 509 U.S. 688, 698, 113 S. Ct. 

2849, 125 L.L.Ed. 2d 556 (1993). It is irrelevant whether in 

other scenarios one crime could be established without also 

proving the other. Id. 

For example, in Harris v. Oklahoma, the Court ruled that 

convictions for both felony murder with the predicate crime of 

robbery and for robbery itself violated double jeopardy even 

though the felony murder statute on its face did not require 

proof of robbery. Harris v. Oklahoma, 433 U.S. 682, 97 S. Ct. 

2912, 53 L.L.Ed. 2d 1054 (1977). Here, the State's theory was 

that Mr. Bell intentionally shot Mr. Brooks, slowing to a stop so 
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that he could aim and achieve his objective. As the prosecutor 

stated in closing argument , expressly describing all of the six or 

eight bullets that Mr. Bell allegedly fired, 

Those were all in line with where Freddie Brooks 
was standing. These were not shots up in the air to 
scare him. These were shots targeted at Freddie 
Brooks. These were shots targeted at making his 
point , that he was not to be messed with; that 
getting into a skirmish out back at work, Justin Bell 
got the last word. 

10/14/21RP at 627 (State's closing argument ). In a brief 

mention of the second charge, the prosecutor characterized Mr. 

Bell's conduct as drive-by shooting because the shots were 

fired from a "moving vehicle." 10/14/21RP at 628. 

The first degree assault and the drive-by shooting violate 

the prohibition on double jeopardy. As in Orange, supra, "the 

same shot directed at the same victim" established these 

offenses. Orange, 152 Wn. 2d at 820. In Orange, the Court 

noted that the governing "same evidence" test is not a strict 

comparison of elements, but rather a determination that "the 

evidence required to support a conviction upon one of [the 
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offenses] would have been sufficient to warrant a conviction 

upon the other." Orange, 152 Wn. 2d at 816. Such crimes are 

"identical both in fact and in law," and therefore count as the 

same offense for double jeopardy purposes. Id.; see also 

Freeman, 153 Wn. 2d at 772-73 ("We consider the elements of 

the crime as charged and proved,  not merely a[ t] the level of an 

abstract articulation of the elements." ). 

Division Three has held in a case that convictions for 

second degree assault and drive-by shooting did not violate 

double jeopardy because each crime required proof of facts not 

required by the other. State v. Statler , 160 Wn. App. 622, 639, 

248 P. 3d 165 (2011). But in Statler , where the victims were 

fired at by a vehicle following them as they drove away from a 

drug deal gone bad,  the Court of Appeals stated it was applying 

the "same evidence" test , but merely compared the statutory 

elements of first degree assault and drive-by shooting. State v. 

Statler, 160 Wn. App. at 638-39 ("Drive-by shooting requires 

the discharge of a firearm, which the other crime does not [ and] 
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[a]ssault requires intent to inflict great bodily harm, which is 

not required for drive-by shooting." ). 

Here, it would circular to contend in this case that it does 

not violate double jeopardy to punish a person for drive-by 

shooting that occurs by virtue of a targeted firing of a gun to 

shoot Mr. Brooks, simply because of the added factual 

requirement that a drive-by shooting occur in or near a motor 

vehicle, which assaultive shooting does not require. And the 

fact that some of the defendant's shots missed their intended 

target does not not constitute a second offense. 

In this case, the legal and factual elements are the same 

to a degree that constitutes a double jeopardy violation. The 

offenses rested on the same evidence from a single 

incident. Mr. Bell may not be punished for both assault and 

drive-by shooting for this incident. 

d. Remedy. 

Where two convictions violate double jeopardy, the court 

must vacate the conviction on the lesser offense. State v. 
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Womac, 160 Wn. 2d 643, 656, 160 P. 3d 40 (2007). This Court 

must strike the drive-by shooting conviction. 

(3). Mr. Bell was sentenced based on an incorrect 

offender score where his counsel provided ineffective 

assistance of counsel at his sentencing hearing. 

a. Review is warranted by this Supreme Court under 

RAP 13.4{b )(3). 

Trial counsel provided ineffective assistance by failing to 

argue that the counts were the same criminal conduct. The 

Sixth Amendment to the United States Constitution guarantees 

effective assistance. U.S. Const. , amend. VI. The Washington 

State Constitution similarly provides that "[i]n criminal 

prosecutions the accused shall have the right to appear and 

defend in person, or by counsel[. ]" Wash. Const. , art. I ,  sec. 22 

(amend. 10). These constitutionally guaranteed rights require 

non-deficient performance. Strickland v. Washington, 466 U.S. 

668, 685, 104 S. Ct. 2052, 80  L.Ed. 2d 674 (1984). Mr. Bell's 

defense counsel's failure to argue same criminal conduct at 

sentencing was ineffective assistance of counsel. State v. 
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Phuong. 174 Wn. App. at 547; State v. Saunders, 120 Wn. App. 

800, 824-25, 86  P. 3d 232 (2004). This present an issue that 

warrants review under RAP 13. 4(b)(3). 

b. Sentencing based on an incorrect offender score 

was permitted by defense counsel who failed to object on 

Mr. Bell's behalf. 

The drive-by shooting conviction should not have been 

scored,  because the two crimes were the same criminal 

conduct. When sentencing an offender who has other current 

offenses, RCW 9.94A. 589(1 )(a )  provides that , if a sentencing 

court finds that the offenses encompass the same criminal 

conduct , then the offenses are counted as one crime for 

sentencing purposes. State v. Calvert , 79 Wn. App. 569, 903 

P. 2d 1003, review denied, 129 Wn. 2d 1005 (1995). 

Offenses constitute the same criminal conduct if they are ( 1) 

committed with the same criminal intent , (2) committed at the 

same time and place, and (3) involve the same victim. RCW 

9.94A. 589(1)(a ); State v. Vike, 125 Wn. 2d 407, 410, 885 P. 2d 

824 (1994). 
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The Court of Appeals erroneously reasoned that the 

specification of "another person" as the victim of the drive-by 

shooting precluded same criminal conduct. Appendix A, at pp. 

23-24. In addition, at sentencing, the court properly entered a 

no-contact order as to the victim, the person of Freddie Brooks, 

not Ms. Jenkins. CP 16 Gudgment and sentence ). 

The shots that were fired and did not hit Mr, Brooks were 

not fired recklessly, that were fired with intent to harm Mr. 

Brooks, and simply failed to do so. Here, both crimes involved 

the same victim - Mr. Brooks, who Mr. Bell intentionally did 

shoot and wound. The State is not required to specify a named 

victim in a charge of drive-by shooting, see Bowman v. State, 

162 Wn. 2d 325, 332, 172 P. 3d 681 (2007) ,  but it could do, yet 

it never named Ms. Jenkins. See e.g. , State v. Graham, 153 

Wn. 2d 400, 402, 103 P. 3d 1238 (2005) (defendant can be 

charged with separate count of reckless endangerment for each 

person endangered ); State v. Ferreira, 69 Wn. App. 465, 850 

P. 2d 541 (1993). In this case, the State simply named Mr. 
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Brooks as the victim of the assault and stated in the instructions 

that the victim of the drive-by shooting was another person. CP 

120-21 (amended information ). This generic, common 

language cannot be now used by the Court of Appeals to 

distinguish the offenses as the latter drive-by shooting having a 

different person or persons as the victim. See Appendix A, at 

pp. 23. 

As to time and place, offenses do not necessarily need to 

be precisely simultaneous in order to have been committed at 

the same time and place, State v. Porter , 133 Wn. 2d 177, 183, 

942 P. 2d 974 (1997) ,  but here, they were. State v. Taylor, 90 

Wn. App. 312, 321-22, 950 P. 2d 526 (1998) (the crimes 

"happened at the same time and place and involved the same 

victim [Murphy] because the assault and kidnapping were 

committed simultaneously" ). 

Finally, intent , in the context of same criminal conduct , is 

not the m ens rea of the statutory crimes; instead it is "the 

offender's objective criminal purpose in committing the 
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crime." State v. Phuong. 174 Wn. App. 494, 546, 299 P. 3d 37 

(2013) (quoting State v. Adame, 56 Wn. App. 803, 811, 785 

P. 2d 1144 (1990) ) ,  review denied, 182 Wn. 2d 1022 (2015); 

State v. Kloepper, 179 Wn. App. 343, 357, 317 P. 3d 1088, 

review denied,  180 Wn. 2d 1017, 327 P. 3d 55 (2014); cf. State 

v. Ohnemus, 194 Wn. App. 1039, at *3  (Court of Appeals of 

Washington, Division 2. June 21, 2016) (2016 WL 3514165) 

(unpublished decision, cited pursuant to GR 14.l(a )  only) 

( deciding same criminal conduct by merely comparing the m ens 

rea of the statutory crimes ). 

Here, the crimes charged were a single transaction, 

engaged in pursuant to a plan: Mr. Bell's conduct was a 

targeted shooting of Mr. Brooks with a firearm. As the 

prosecutor emphasized in closing, the security videos appeared 

to show Mr. Bell going to his car , placing a gun on his person 

which he retrieved from inside his vehicle, and then, after 

recommencing the fight on the sidewalk, he returned to his car 
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alone, following which he drove past the work office and shot 

Brooks. 10/14/21RP at 621-22. 

"[I] f one crime furthered another, and if the time and 

place of the crimes remained the same, then the defendant's 

criminal purpose or intent did not change and the offenses 

encompass the same criminal conduct." State v. Lessley. 118 

Wn. 2d 773, 777, 827 P. 2d 996 (1992); State v. Dunaway. 109 

Wn. 2d at 215. Here, in closing argument , the State's discussion 

of the charge of drive-by shooting was brief, and described it as 

an intentional act: 

You have also been instructed on drive-by 
shooting, Count 2. I'd argue to you that each 
element of that crime has been established as 
well: the defendant's intent , the defendant's 
acts , firing a gun from a moving vehicle. Each 
element has been met there. 

10/14/21RP at 628. The Court of Appeals gives scant , if any, 

attention to how the case was proved. The shooting involved 

the same objective intent as part of a continuous transaction and 

a single, uninterrupted criminal episode. State v. Deharo, 136 
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Wn. 2d 856, 858, 966 P. 2d 1269 (1998). The offenses were the 

same criminal conduct. 

The two convictions could not be considered to be 

anything other than the same criminal conduct. If multiple 

offenses were committed at the same time and place with the 

same victim, and with the same objective criminal intent , 

counsel's failure to argue same criminal conduct is deficient 

performance that prejudices the defendant - here, by resulting in 

a higher offender score. Phuong. 174 Wn. App. at 548; 

Saunders, 120 Wn. App. at 825. 

In this case, the facts, objectively viewed, under any 

analysis , can only support a finding that the defendant had the 

same criminal intent with respect to each count , and the counts 

constituted the same criminal conduct. See State v. Swarers, 11 

Wn. App. 2d 1038, at *12 (2019) (Court of Appeals of 

Washington, Division 3) (December 5, 2019) (2019 WL 

6607149) (unpublished decision, cited pursuant to GR 14.l(a )  

only) (citing State v. Rodriguez, 61 Wn. App. 812, 816, 812 
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P. 2d 868 (1991) ). There could be no legitimate tactical reason 

for counsel's failure to ask the court to make a same criminal 

conduct determination. Reversal and remand for resentencing 

is required. 

F. CONCLUSION 

Based on the foregoing, Mr. Bell asks thast this Court 

grant review, and reverse Mr. Bell's judgment and sentence. 

This brief is formatted in font size 14 Times New Roman 

and contains 4,830 words. 

Respectfully submitted this 20th day of June, 2023. 
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F I LED 
5/22/2023 

Court of Appeals 
D iv ision I 

State of Wash ington 

IN TH E COU RT OF APPEALS OF TH E STATE OF WAS H I NGTON 

TH E STATE OF WASH I NGTO N ,  

Respondent ,  

No.  83387- 1 - 1 

D IVIS ION ONE  
V .  

J USTI N DOM I N I C  BELL ,  PU BL ISHED O P I N ION 

Appel lant .  

SM ITH , C . J .  - J usti n Be l l  was charged with fi rst deg ree assau lt and d rive

by shooti ng for an attack on h is coworker, F redd ie  Brooks , that occu rred shortly 

after a fistfig ht between the two . Du ring j u ry selection ,  the court den ied Be l l ' s  

request that j u rors wear clear face sh ie lds rather than nontransparent face masks 

coveri ng the i r  noses and mouths .  Be l l  contends that th is den ia l  v io lated h is rig ht 

to select an impart ia l  j u ry .  He a lso asserts that h is convict ion on both counts 

vio lates doub le jeopardy and Wash i ngton 's sentencing laws because h is charges 

were based on one underlyi ng act .  He ra ises suffic iency of the evidence and 

confrontat ion clause chal lenges in h is statement of add itiona l  g rounds .  F ind ing 

no error, we affi rm . 

FACTS 

J usti n Be l l  shot F redd ie Brooks several t imes on December 1 4 ,  20 1 7 . 

Earl ier  that day, Brooks had argued with Bel l ,  a coworker, over a carpoo l i ng  

payment B rooks owed Bel l .  As reported by another coworker, the i r  argument 
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esca lated and "g [ot] k ind of pushy. "  They were to ld to leave the i r  employer's 

bu i ld i ng and they d id ,  exchang ing b lows in the parki ng lot. When the fig ht ended , 

the two went the i r  separate ways . Brooks headed to a corner store and then a 

bus stop with h is g i rlfriend , Briann  Jenk ins ,  wh i le Be l l  went toward h is car. 

As Jenk ins and Brooks crossed the street to the bus stop ,  Jenk ins heard 

gunshots , qu ickly ran toward a nearby Value Vi l lage store , and h id beh i nd a car. 

Witnesses later described heari ng s ix to e ight shots . When Jenk ins looked back, 

Brooks was crawl ing on the g round , h it by several bu l lets . A pass ing car 

transported h im to the hospita l ,  where he was treated for several potentia l ly l ife

th reaten ing  bu l let wounds .  He recovered successfu l ly .  

N umerous i nd ivid ua ls testified to see ing the shoot ing and the events 

surround ing it at tria l . One witness , a passenger in a nearby car, testified that he 

heard gunfi re wh i le stopped at a l i ght .  Looking in the d i rect ion of the gunshots , 

he saw a b lack fou r-door sedan d rivi ng erratica l ly ,  swerving th rough traffic and 

cutt ing off other cars . 1 This witness ca l led the po l ice to provide updates as h is 

g i rlfriend fo l lowed the car. A record ing of h is  9 1 1 ca l l  i n  which he describes the 

fi rst th ree letters of the l icense p late , BTB or BGB ,  was adm itted at tria l . Another 

witness who observed the l icense p late wrote down the last fou r  numbers :  9767 .  

Be l l 's  reg istered veh icle was a 201 7 Hyundai  E lantra with the l icense p late 

BGB9767 . 

1 At tria l , the witness testified , " I  said Satu rn at the time.  Maybe a Kia .  I 
can't  remember. " 

2 
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Eyewitnesses who managed to get a look at the shooter were ab le to 

match h is age and race rough ly with Be l l ' s .  One witness , peer ing i nto the sedan 

from less than a car- length away, managed to get a qu ick g l impse and confi rmed 

h is age and race . Another witness was able on ly to get a sense of h is race . 

Other evidence confi rmed the orig i n  of the gunshots . Most s ign ificant ly, 

the State i ntrod uced video footage depict ing the shooti ng and Brooks 's co l lapse 

onto the g round .2 This footage was then supported by eyewitness and forens ic 

test imony and evidence .  One witness , the passenger i n  a car located beh ind a 

veh icle he identified as a dark-co lored Kia Sorento ,  saw the shooter's hand 

stretch ing out of the veh icle ho ld ing a g u n .  Sti l l  another witness , perhaps 1 0  

or 1 5  feet away from the shooter's car, saw g unfi re come from the d river's s ide 

window. The pol ice used lasers to reconstruct the fl ig ht path of the fi red bu l lets 

and concluded that they orig inated i n  the street . 

Be l l  owned a fi rearm , a 9 mm ca l iber Kah r. Cas ings and bu l let ho les 

found at the scene of the shooti ng matched th is ca l i ber .  In February 20 1 8 , Be l l  

ca l led the Marysvi l le Po l ice Department to report t h i s  fi rearm stolen . Accord ing 

to the po l ice officer who took the ca l l ,  Be l l  sa id  he had reached out  " i n  case 

someth ing was to be done with that p isto l "  and demonstrated concern that " if a 

crime [occu rred] or  the p isto l was used i nappropriate ly that it cou ld  be associated 

with h im . "  

2 This footage was not inc luded i n  the record on appea l ,  and  we must 
therefore resort to descript ions from tria l  of what it dep icts . 

3 
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The State i n it ia l ly charged Bel l  with fi rst deg ree assau lt .  It later added a 

count of d rive-by shooti ng . Du ring j u ry selection , Bel l  requested that j u rors not 

wear face masks that obstructed the i r  noses and mouths ,  a request the tria l  cou rt 

den ied . After heari ng test imony, the j u ry convicted Bel l  of fi rst deg ree assau lt 

with a fi rearm enhancement and d rive-by shooti ng . The court sentenced Bel l  to 

1 7 1 months i n  prison , the low end of the standard range ,  us ing an offender score 

that inc luded both crimes . 

Be l l  appea ls .  3 

ANALYS I S  

Court's Ru l i ng Concern i ng Face Masks 

Bel l  fi rst chal lenges the tria l  cou rt's den ia l  of h is request that potent ia l  

j u rors wear face sh ie lds rather than face masks du ring j u ry selection ,  a request 

made so that potent ia l  j u rors' demeanor wou ld be more apparent du ring 

question ing . He contends that the tria l  cou rt's ru l i ng  v io lated h is  rig ht to an 

impart ia l  j u ry .  We are not persuaded . 

1 .  The Pu rposes and Manner of Jury Selection 

The Wash ington and federa l  constitut ions g uarantee a crim ina l  

defendant's rig ht to an impart ia l  j u ry .  WASH .  CONST .  art .  I ,  § 22 ;4 U . S .  CONST. 

amend . Vl . 5 To enforce th is rig ht ,  potent ia l  j u rors are removed "for cause" where 

3 The State also fi led a notice of crossappea l .  I t ,  however, ass igns no 
error and does no more than respond to Bel l 's  arguments i n  its briefi ng on 
appea l .  

4 " I n  crim i na l  p rosecutions the accused sha l l  have the  rig ht . . .  to have a 
speedy pub l i c  tr ial by an impart ia l  j u ry . "  

5 " I n  a l l  crim i na l  p rosecut ions ,  the  accused sha l l  enjoy the  rig ht to a 
speedy and pub l ic tr ia l ,  by an impart ia l  j u ry . "  Th is protect ion is app l icab le to the 

4 
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the court or parties detect b ias .  RCW 4 .44 . 1 90 .  Va i r  d i re ,  the part of j u ry 

select ion where in  the parties ask questions and engage i n  d iscuss ion with 

potent ia l  j u rors to d raw out potent ia l  b ias ,  is centra l  to secu ri ng the rig ht to an 

impart ia l  j u ry .  State v .  Momah , 1 67 Wn .2d 1 40 ,  1 52 ,  2 1 7  P . 3d 32 1 (2009) . But 

vo i r  d i re is more than just a quest ion and answer sess ion ; and the i nteract ions 

that i nform whether the parties request a potent ia l  j u ro r's d isqua l ificat ion for 

cause-and whether the court g rants that request-are more than purely verba l .  

I nstead , the parties and the court re ly on a l l  the modes b y  which one person may 

assess another's cred ib i l ity ,  inc lud ing the i r  demeanor .  Uttecht v. Brown , 55 1 

U . S .  1 ,  2 ,  1 27 S .  Ct. 22 1 8 , 1 67 L .  Ed . 2d 1 0 1 4  (2007) ; see also Reynolds v .  

U n ited States , 98 U . S .  1 45 ,  1 56-57 , 25 L .  Ed . 244 ( 1 878) (" [T]he manner of a 

j u ror wh i le testifying is oftentimes more ind icative of the rea l  character of [the i r] 

op in ion than [the i r] words . " ) .  

Decis ions by the tria l  cou rt about whether to  excuse a j u ror are therefore 

reviewed for an abuse of d iscret ion by appe l late courts , " i n  part because a 

transcript cannot fu l ly reflect" a l l  the i nformation conveyed-intentiona l ly or  

i nadvertently-by j u rors du ring voi r  d i re .  Brown , 55 1 U . S .  at  1 7- 1 8 (exp la i n i ng 

appe l late courts' deference to tria l  cou rts concern ing j u ry selection) . A tr ial cou rt 

abuses its d iscret ion if its decis ion "adopts a view that no reasonable person 

wou ld take . "  State v .  S isouvanh ,  1 75 Wn .2d 607,  623 ,  290 P . 3d 942 (20 1 2) .  

states via the Fou rteenth Amendment .  Duncan v .  Lou is iana , 39 1 U . S .  1 45 ,  1 57-
58, 88 S .  Ct. 1 444 , 20 L .  Ed . 2d 49 1 ( 1 968) . 

5 
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S im i larly, the tr ial cou rts are vested with "broad d iscret ion" i n  decid ing the 

manner of vo i r  d i re .  State v .  Brady, 1 1 6 Wn . App .  1 43 ,  1 46 ,  64 P . 3d 1 258 

(2003) ; see also RCW 2 .28 . 1 50 (" [ l ]f the cou rse of proceed ing is not specifica l ly 

poi nted out by statute , any su itab le process or mode of proceed ing may be 

adopted which may appear most conformable to the sp i rit of the laws . ") .  The 

courts' "d iscret ion is l im ited on ly by the need to assure a fa i r  tr ial by an impart ia l  

j u ry . "  Brady, 1 1 6 Wn . App .  at 1 47 .  The scope of vo i r  d i re shou ld be 

"coextens ive with its pu rpose , . . .  ' to enable the parties to learn the state of m i nd 

of the prospective j u rors . ' " State v. Freder iksen , 40 Wn . App .  749 ,  752 , 700 

P .2d 369 ( 1 985) (quoting State v .  Lau reano ,  1 0 1 Wn .2d 745 , 758 , 682 P .2d 889 

( 1 984)) . 

The tria l  cou rts' d iscret ion over the manner of j u ry select ion exists i n  a 

number of forms .  A tria l  cou rt may, for instance , where a certa i n  l i ne of 

examinat ion is not ca lcu lated to uncover b ias ,  l im it the parties' question i ng .  State 

v. Bokien ,  14  Wash .  403 , 4 1 0 ,  44 P .  889  ( 1 896) . It may, where other 

constitutiona l  rig hts are not at issue ,  conduct vo i r  d i re away from the pub l ic  view 

to perm it j u rors the privacy to more eas i ly express the i r  op in ions .  See Momah , 

1 67 Wn .2d at 1 52-53 (add ress ing confl icts between rig ht to a pub l ic  tria l  and rig ht 

to an impart ia l  j u ry ,  and a l lowing that ci rcumstances may requ i re closure in the 

name of impart ia l ity) . I t  may a lso ,  as the case demands ,  a l lot more or less t ime 

for vo i r  d i re .  See Brady, 1 1 6 Wn . App .  at 1 47 (court i n  certa i n  c i rcumstances 

may " reasonably red uc[e]" amount of time prom ised for question ing) . But th is 

d iscret ion is not bound less . I n  Brady, to g ive one example ,  the tr ial cou rt abused 
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its d iscret ion when it p romised counsel a certa i n  amount of t ime for voi r  d i re ,  

counsel p repared to ask certa i n  sens itive questions later i n  that t ime,  and the 

court shortened the ava i lab le t ime without a l lowing the attorneys an opportun ity 

to adj ust to that change.  1 1 6 Wn . App .  at  1 47-48 .  

2 .  Jury Selection Du ri ng the Pandem ic 

Start ing at the beg i nn ing of the COVI D- 1 96 pandem ic ,  Wash ington courts 

adopted a variety of strateg ies to ensure that tria l  cou ld  conti nue safely. The 

Wash ington State Supreme Court ,  i n  an order issued J une 1 8 , 2020 ,  requ i red 

courts to "cond uct a l l  O u ry tria l ]  p roceed ings consistent with the most protective 

app l icable pub l ic hea lth gu idance i n  the i r  j u risd ict ion . " Ord .  re : Mod ificat ion of 

J u ry Tria l  Proc. , Statewide Response by Wash ington State Courts to the COVI D-

1 9  Pub l ic  Health Emergency, No. 25700-B-63 1 ,  at 3 (Wash .  J une 1 8 , 2020) . 7 I t  

a lso ordered courts to i nform j u rors of steps the court wou ld take to combat 

spread of the v irus ,  i ncl ud i ng "face masking . "  Ord .  re : Mod ificat ion of Ju ry Tria l  

Proc. at 2-3 . I t  exp l icit ly perm itted d ramatic changes to the usual  voi r  d i re 

procedu res , changes that i nc lude remote j u ry selection , stat ing : 

The use of remote techno logy i n  j u ry selection , i nc lud i ng use of 
video for vo i r  d i re i n  crim i na l  and civi l tria ls ,  is encou raged to 
red uce the risk of coronavi rus exposu re .  Any video or te lephon ic 
proceed ings must be conducted consistent with the constitut ional  
rig hts of the parties and preserve constitutional  publ ic access . 
Authorizat ion for video-conference proceed ings under CrR 3 .4(d) ( 1 )  

6 COVI D- 1 9 is the World Hea lth Organ ization 's offic ia l  name for 
"coronavi rus d isease 20 1 9 , "  a severe , h i gh ly contag ious resp i ratory i l l ness that 
qu ickly spread th roughout the world after being d iscovered i n  December 201 9 .  

7 The order exists on l ine at https ://www.courts .wa .gov/contenU 
pub l icUp load/Supreme%20Court%20Orders/J u ry%20Resumption%20Order%20 
06 1 820 . pdf [https ://perma. cc/S5Y J-BWPR] . 
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. . .  is expanded to i nc lude j u ry selection ,  though the requ i rement 
that al l  partic ipants be able to s imu ltaneously see , hear and speak 
to one another does not requ i re that al l  potent ia l  j u rors be able to 
s imu ltaneously see one another. 

Ord .  re : Mod ificat ion of Ju ry Trial Proc. at 3 .  

Snohomish County Super ior Court promulgated a s im i lar  order .  

Emergency Ord .  # 1 5 re : Ct. Operations ,  No. 202 1 -7009-3 1 A, In re Response by 

Snohomish County Superior Court to the Pub l ic  Hea lth Emergency i n  Snohomish 

County and the State of Wash i ngton (Snohomish County Super .  Ct. , Wash .  

Aug . 1 0 , 202 1 ) . 8 I t  requ i red "any person" enteri ng a Snohomish County Superior 

Court cou rtroom to wear a mask coveri ng the i r  mouth and nostri ls .  Emergency 

Ord .  # 1 5 re : Ct. Operations at 3 .  It perm itted " [a] defendant proceed ing to j u ry 

tria l  [to] express h is or  her preference either for Zoom[9l or i n-person j u ry 

selection . "  Emergency Ord .  #1 5 re : Ct. Operations at 1 8 . It fu rther stated : 

Appropriate cloth , surg ical , or  N-95/KN-95 masks sha l l  be worn by 
a l l  persons i n  the cou rtroom .  The Court may requ i re that j u rors 
wear N-95/KN-95 .  The Court may perm it j u rors ,  when being 
questioned du ring j u ry selection ,  to wear a clear mask instead of an 
otherwise appropriate mask. 

Emergency Ord .  # 1 5 re : Ct. Operations at 1 9 . 

I n  add it ion to those orders issued by the cou rts and specifica l ly d i rected at 

cou rt proceed ings ,  the state executive used its emergency powers to requ i re face 

maski ng i n  various sett ings .  At the t ime of tr ial i n  th is case i n  October 202 1 , an 

8 The order exists on l ine at https ://www.courts .wa .gov/contenUpub l ic  
U p load/COVI D 1 9  _ Snohom ish/Snohom ish%20Cou nty%20Superior%20Emergen 
cy%20Order%201 5%20Superior%20Court%20Operations%20August%20 1 0 ,  %2 
0202 1 . pdf [https ://perma. cc/2QQB-N8KN] .  

9 Zoom is a web conferenc ing p latform that is used for aud io and/or video 
conferencing . 
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order from the secretary of the Wash i ngton Department of Hea lth , Order 20-03 .6 ,  

was i n  effect. Wash .  Sec'y of Hea lth , Ord .  No .  20-03 .6  (Wash .  Sept. 24 , 202 1 ) ,  

https ://mrsc. org/getmed ia/5862c24f-a 1 44-4f 1 4-9045-043b9bf9c0dd/ 

Secretary_of_Health_Order_20-03-6_Statewide_Face_Coveri ngs . pdf 

[https ://perma.cc/B52A-8AVG] . 1 °  That order requ i red " [e]very person i n  

Wash ington State [to] wear a face cover ing . . .  when they are i n  a p lace where 

any person from outs ide the i r  household is present . "  Ord .  No .  20-03 . 6 ,  at 3 .  I t  

a l lowed for a number of exemptions ,  such as wh i le worki ng a lone i ndoors ,  wh i le 

outdoors ,  wh i le engag i ng i n  certa i n  types of performance ,  wh i le eat ing or  

d ri nking , or  wh i le engag i ng i n  a "transient activity" that requ i red "temporary and 

very brief' removal of  the mask. Ord .  No .  20-03 .6 ,  a t  3-4 . None of  those 

exemptions appears to have app l ied to j u ry service . 

1 0  I t  does not appear that either the Department of Hea lth or  the 
Governor's Office ma inta i ns these orders on l i ne ;  on ly some are access ib le from 
offic ia l  sou rces . However, the Mun ic ipal  Research and Services Center ,  a 
nonprofit organ izat ion devoted to provid i ng resou rces to local governments i n  
Wash ington ,  has co l lected a l l  permutat ions of the  order at 
https ://m rsc.  org/H ome/Exp lore-T op ics/P u b I ic-Safety/Emergency-Services/P u b I ic
Health-Emergencies/Coronavi rus-State-P roclamations-and-G u idance .  aspx. Th is 
co l lect ion appears re l iab le .  I n  particu lar, its copy of No .  20-03 . 7 matches the 
vers ions of that document that are ava i lab le from offic ia l  sources . Compare 
Wash .  Sec'y of Health , Ord .  No .  20-03 . 7 (Wash .  Feb.  1 6 , 2022) , 
https ://mrsc.o rg/getmed ia/0 1 0ed3ae-ace0-46f2-972c-29e2adb9b3d2/Secretary
of-Hea lt-Order-20-03-7-Amended-Statewide-F ace-Covering-2022-02-1 6 .  pdf.aspx 
[https ://perma .cc/B56N-A9RK] ,  with Wash . Sec'y of Health , Ord .  No .  20-03 .7  
(Wash .  Feb .  1 6 , 2022) , https ://www.governor .wa .gov/s ites/defau lt/fi les 
/proclamations/WA_DOH_Secretary_of_Health_Order_20-
03 .7  _Amended_Statewide_Face_Coveri ng_2022 . 02 . 1 6 . pdf 
[https ://perma.cc/XVJ6-EXVS] . 
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3 .  Constitutiona l ity of Masked J u rors Duri ng the Pandem ic 

Wash ington was not a lone in  tak ing these steps to ensure the safety of 

j u rors ,  cou rt staff, counse l ,  parties , and the general  pub l ic  du ring a g lobal hea lth 

emergency. Many other j u risd ict ions d id the same. Some of those j u risd ict ions 

have seen chal lenges to the i r  pandem ic- induced j u ry select ion proced ures 

s im i lar  to the one Bel l  brings .  Courts have un iform ly rejected these chal lenges.  

Most cases rejecti ng the argument that requ i ring j u rors to wear face 

masks du ring vo i r  d i re v io lates the defendant's rig ht to an impart ia l  j u ry come 

from federa l  d istrict cou rts . 1 1  On ly one federa l  c i rcu it cou rt appears to have 

add ressed the issue so far , a lso uphold ing face maski ng du ring vo i r  d i re . 1 2  A 

number of state cou rts have also cons idered and rejected the issue . 1 3  No 

1 1  See Un ited States v .  Crittenden , No .  4 :20-CR-7 (CDL) ,  2020 WL 
49 1 7733 , at *7-8 (M . D .  Ga .  Aug . 2 1 , 2020) (court order) ; U n ited States v. 
Trimarco , No .  1 7-CR-583 (J MA) , 2020 WL 52 1 1 05 1 , at *5 (E . D . N .Y. Sept. 1 ,  
2020) (court order) ; U n ited States v .  James , No .  CR- 1 9-080 1 9-00 1 -PCT-DLR,  
2020 WL 608 1 50 1 , at  *3  (D .  Ariz. Oct .  1 5 , 2020) (court order) ; U n ited States v .  
Robertson , No .  1 7-CR-02949-MV- 1 , 2020 WL 670 1 874 , at *2 (D . N . M .  Nov. 1 3 , 
2020) (memorand um op in ion and cou rt order) ;  U n ited States v. Tag l iaferro , 53 1 
F .  Supp .  3d 844 , 85 1 (S . D . N .Y. 202 1 ) ;  U n ited States v. Thompson , 543 F .  Supp .  
3d  1 1 56 ,  1 1 64-65 (D . N . M .  202 1 ) ;  U n ited States v .  Watki ns ,  1 8-CR-32-A, 202 1 
WL 3732298 , at *7 (W. D . N .Y. Aug . 24 , 202 1 )  (decis ion and court order) ; U n ited 
States v .  Maynard , No .  2 : 2 1 -CR-00065,  202 1 WL 5 1 395 1 4 ,  at *2 (S . D .  W. Va . 
Nov. 3 ,  202 1 )  (memorandum opi n ion and court order) ; U n ited States v. Schwartz , 
No .  1 9-2045 1 , 202 1 WL 5283948 ,  at *3 (E . D .  M ich . Nov. 1 2 , 202 1 )  (op i n ion and 
court order) ; U n ited States v .  Davis ,  No.  1 8-cr-20085,  202 1 WL 5989060 , at *3 
(E . D .  M ich . Dec. 1 6 , 202 1 )  (court order) .  

1 2  U n ited States v .  Ayala-Vieyra , No .  2 1 - 1 1 77 ,  2022 WL 1 90756 , at *5 (6th 
C i r . Jan . 2 1 , 2022) ; U n ited States v. Sm ith , No .  2 1 -5432 , 202 1 WL 5567267 , at 
*2 (6th C i r . Nov. 29 ,  202 1 ) . 

1 3  Commonwealth v .  Delmon ico ,  25 1 A .3d 829 ,  842 (Pa .  Super .  Ct. ) ,  
appeal den ied , 265 A .3d 1 278 (Pa .  202 1 ) ; Cooper v. State , 2022 Ark. App .  25 ,  
a t  6 ,  638 S .W.3d 872 (2022) ; Col l i ns  v .  N izz i ,  No .  3545 1 0  (M ich . Ct .  App .  Jan . 
20 ,  2022) (unpub l ished) ,  https ://www. courts .m ich igan .gov/4b0259/s iteassets 
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Wash ington court has yet add ressed it . 1 4  

Severa l notable patterns emerge from the various courts' treatment of th is 

issue .  F i rst, appe l late courts reviewing tr ia l  cou rts' decis ions to perm it potent ia l  

j u rors to wear masks apply an abuse of d iscret ion standard .  U n ited States v .  

Ayala-Vieyra , No .  2 1 - 1 1 77 ,  2022 WL 1 90756 , at *5 (6th C i r. 2022) (unpub l ished ) ;  

Commonwealth v .  Delmon ico ,  25 1 A .3d 829 ,  842 (Pa .  Super .  Ct. ) ,  appeal 

den ied , 265 A .3d 1 278 (Pa .  202 1 ) ;  Cooper v. State , 2022 Ark. App .  25 ,  at 6 ,  638 

S .W.3d 872 (2022) ; Gootee v.  State , No. 1 1 9 , s l ip op .  at 23-24 (Md . Ct. Spec. 

App .  Mar .  25, 2022) (unpub l ished ) ,  https ://mdcourts . gov/s ites/defau lt/fi les 

/un reported-op in ions/0 1 1 9s2 1 . pdf [https ://perma .cc/YGG3-Q6FD] ,  cert .  

den ied , 479 Md . 465 (2022) . Th is matches the appe l late courts' typ ical 

deference to tria l  cou rt decisions concern ing the manner of j u ry selection , 

described above , and we fo l low su it .  

/case-documents/uploads/op in ions/fina l/coa/20220 1 20 _ c3545 1 0  _ 5 1 _3545 1 0 .  
opn . pdf [https ://perma .cc/9WHM-2LPE] ;  Gootee v .  State , No .  1 1 9 , s l i p  op .  (Md . 
Ct. Spec. App .  Mar .  25 ,  2022) (unpub l ished ) ,  https ://mdcourts . gov/s ites/defau lt/ 
fi les/un reported-op i n ions/0 1 1 9s2 1 . pdf [https ://perma. cc/YGG3-Q6FD] ,  cert .  
den ied , 479 Md . 465 (2022) . 

1 4  But see State v. Osborne ,  No .  37779-2- 1 1 1 ,  s l i p  op .  (Wash .  Ct. App .  Jan . 
27 ,  2022) (unpub l ished) (decl i n i ng to cons ider issue because not sufficiently 
briefed) ,  https ://www.courts .wa .gov/op in ions/pdf/377792_unp . pdf; State v .  Dean , 
No .  82366-3- 1 ,  s l i p  op .  at 3 n . 2  (Wash .  Ct. App .  Aug . 8 ,  2022) (unpub l ished) 
("Dean also stated he had d ifficu lty heari ng and stra i ned to hear people ta lk ing 
th rough masks ,  and h is attorney a lso was concerned about how weari ng 
a mask prevented h im from fu l ly us ing h is 'toolbox as it were . '  Dean does not 
ra ise these issues on appea l . ") ,  https ://www.courts .wa .gov/op in ions/pdf/ 
823663 . pdf. See GR 1 4 . 1  (c) ("Wash i ngton appel late courts shou ld not, u n less 
necessary for a reasoned decis ion , cite or d iscuss unpub l ished op in ions in the i r  
op in ions . ") .  

1 1  
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Second , these cases conclude that the parties' i nab i l ity to see a j u ror's 

mouth and nose deprives them of access to on ly a smal l  part of the i r  demeanor .  

They focus on the observat ion that "[d]emeanor i ncl udes the language of the 

enti re body, " and that other aspects of vo i r  d i re ,  such as questionna i res and 

question ing , perm it gather ing "sufficient i nformation to detect b ias . "  U n ited 

States v .  Crittenden , No .  4 :20-CR-7 (CDL) ,  2020 WL 491 7733 , at *7-8 (M . D .  Ga .  

Aug . 2 1 , 2020) (court order) ; see a lso U n ited States v .  Tag l iaferro , 531  F .  Supp .  

3d 844 , 851  (S . D . N .Y. 202 1 )  (defendant is "sti l l  free to examine and assess j u ror 

cred ib i l ity i n  a l l  crit ica l aspects besides the few concealed by the weari ng of a 

mask") ; U n ited States v. Trimarco , No .  1 7-CR-583 (J MA) , 2020 WL 52 1 1 05 1 , at 

*5 (E . D . N .Y. Sept. 1 ,  2020) (court order) ("Being ab le to see j u rors '  noses and 

mouths ' is  not essentia l '  for assess ing cred ib i l ity . ") .  At least one court has 

suggested that the potent ia l  d ifficu lty caused by face maski ng has been partia l ly 

m it igated over t ime because "people have become accustomed to convers ing 

with masks du ring the past year and a ha lf. " U n ited States v .  Maynard , No .  2 :2 1 -

CR-00065 ,  202 1  WL 5 1 395 1 4 , at *2 (S . D .  W. Va . Nov. 3 ,  202 1 )  (memorandum 

op in ion and court order) . 

F ina l ly ,  wh i le acknowledg i ng the necess ity that the parties be able to 

ascerta i n  b ias ,  cou rts emphas ize the counterva i l i ng  need to provide for safety of 

a l l  part ic ipants i n  the midst of a pandem ic .  U n ited States v. Thompson , 543 F .  

Supp .  3d  1 1 56 ,  1 1 64 (D . N . M .  202 1 )  (the defendant's "ab i l ity to ask questions 

du ring vo i r  d i re and to see the upper ha lf of prospective j u rors' faces is enough to 

satisfy h is constitutional  rig hts du ring j u ry selection ,  at least d u ring an ongo ing 
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g lobal pandem ic") ; U n ited States v. Robertson ,  No .  1 7-CR-02949-MV- 1 , 2020 

WL 670 1 874 , at *2 (D . N . M .  Nov. 1 3 , 2020) (memorand um op in ion and court 

order) (see ing faces and asking questions enough ,  "at least i n  the midd le of a 

g lobal pandem ic") ; U n ited States v. Sm ith , No .  2 1 -5432 , 202 1 WL 5567267 ,  at *2 

(6th C i r . Nov. 29 ,  202 1 )  (tria l  cou rts have " i nherent authority" and " 'g rave 

respons ib i l ity' " to ensure safety of tria l  partic ipants (quoti ng Morgan v. Bunne l l ,  

24  F . 3d 49 ,  5 1  (9th C i r . 1 994)) . 

4 .  Appl ication to Be l l 's  Jury Selection 

Here ,  we conclude that the tria l  cou rt d id not abuse its d iscret ion when i t  

den ied Be l l ' s  motion . It d id not adopt proced ures that no reasonable person 

cou ld support .  

The tria l  cou rt was respons ive to Bel l 's  concerns throughout the select ion 

process . Per the Snohomish County emergency order ,  Be l l  had the opt ion to 

conduct vo i r  d i re on l i ne if he wished , which wou ld  have perm itted access to the 

potent ia l  j u rors' faces , a lbeit at the cost of some of the i r  body language. He d id 

not take advantage of th is option , i nstead requesti ng that j u rors wear face 

sh ie lds .  The court den ied h is request , sayi ng , " [T]h is  is a safety issue as far as 

I 'm  concerned . "  But it a lso ,  i n  response to th is and other worries ra ised by Bel l 's  

attorney, i nd icated a wi l l i ng ness to offer more t ime for j u ry select ion than wou ld 

otherwise have been a l lotted . 1 5  The court , at the request of defense counse l ,  

u lt imate ly perm itted 3 0  m i nutes of question i ng for each , rather smal l ,  batch of 1 5  

1 5  The tria l  cou rt stated , " I n  my experience ,  if I g ive you more t ime,  you 
can exp lore every issue that you need to exp lore adequate ly . "  

1 3  
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potential jurors, and again offered to extend that time if needed. But no extra 

time was necessary; instead, during discussion with one batch of potential jurors, 

defense counsel did not even use all of the time initially al lotted.  

Even under normal circumstances, without a global contagion and the 

face masking it requires, sign ificant variations exist in trial court jury selection. 

Some courtrooms place counsel and parties farther away from juries or at an 

angle, less able to see the nuances of their expression or hear the subtleties of 

their inflection. Some jurors are more or less hidden within jury boxes. Time for 

questioning and availabi lity of questionnaires d iffer courtroom to courtroom and 

case to case. 

These circumstances, however, were not normal .  The Washington State 

courts' responsibilities to jurors (and others)-who reasonably feared for their 

safety-were far graver than usual. And the trial court was acting under the 

umbrella of orders from the Washington State and county courts and the state 

executive that aimed not only to protect the rights and health of the individuals 

involved in particular proceedings but also to avoid any possible spread of the 

contagion beyond the participants. The trial court's decision could have resulted 

in adverse health outcomes both in and out of the courtroom. By eroding trust of 

both court employees and the greater public in the judiciary's safety protocols, 

this could have hampered the judiciary's ability to function at all during the 

pandemic. 

Here, the trial court's decision to require potential jurors to wear face 

masks may have deprived Bell of some portion of his abi lity to assess their 
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demeanor .  But j u rors' d iscomfort at be i ng forc ib ly unmasked i n  a crowded room 

around a g roup of strangers i n  the m idst of a pandem ic may have also affected 

the i r  demeanor and impeded accu rate determ inat ion of the i r  mood and 

cred ib i l ity . 1 6  And the i r  tone of voice ,  body language ,  eyes , and other aspects of 

the i r  demeanor remai ned as access ib le as they normal ly wou ld have been . 

J udg ing  cred ib i l ity i n  such situations is i n herently mu ltivariab le ;  some variables i n  

t he  j u ry select ion process may i nh i b it counsel 's ab i l ity to  determ ine cred ib i l ity , 

wh i le others may improve it . It is for th is reason that the tria l  cou rts' knowledge 

of the i r  cou rtroom ,  parties , j u rors ,  and s ituation genera l ly provides them with the 

best opportun ity to assess matters , and th is is why they are g iven d iscret ion in 

the manner of j u ry selection .  

The tria l  cou rt here ,  recogn iz ing the departu re from standard proced u res 

face maski ng enta i led , made sure to accommodate the parties ' concerns . I n  

particu lar, i t  a l lowed more t ime for question i ng ,  counterba lanc ing concerns about 

i nab i l ity to assess demeanor. We therefore hold that the tria l  cou rt d id not abuse 

its d iscret ion when ,  du ring a pandem ic ,  it requ i red j u rors to wear face masks 

du ring j u ry selection .  

5 .  Appl ication to Be l l 's  Trial 

Bel l  contends that h is rig ht to an impart ia l  j u ry was v io lated not on ly by the 

tria l  cou rt's requ i rement that j u rors wear face masks du ring selection ,  but a lso 

1 6  I t  is not on ly j u rors who are concerned for the i r  own health , of cou rse , or  
for others' hea lth . Counsel often come to court masked out of a concern for the i r  
own and others' safety even at  the appe l late leve l ,  where there are typ ica l ly far 
fewer people i n  a cou rtroom .  

1 5  
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du ring tria l . But h is mot ion before the tr ial cou rt focused exclus ive ly on j u rors 

weari ng face masks du ring j u ry selection .  Any argument about the 

constitutiona l ity of j u rors rema in ing masked at tr ial was therefore not properly 

preserved for appea l ,  wh ich usua l ly precl udes our  consideration . See 

RAP 2 . 5(a) ("The appel late court may refuse to review any c la im of error which 

was not ra ised i n  the tria l  cou rt . " ) .  

RAP 2 . 5(a) does a l low argument about unpreserved issues where the 

issues are "man ifest error affect ing a constitutiona l  rig ht . "  But the appea l i ng  

defendant has the i n it ia l  bu rden of  showing that the error was of  a constitut ional  

d imension .  State v .  Grimes,  1 65 Wn . App .  1 72 ,  1 85-86 , 267 P . 3d 454 (20 1 1 ) . 

The rig ht to an impart ia l  j u ry ,  however, is not typ ica l ly imp l icated u n less a 

b iased j u ror was actual ly seated . Un ited States v. Mart inez-Sa lazar, 528 U . S .  

304 , 3 1 6 , 1 20 S .  Ct. 774 , 1 45 L .  Ed . 2 d  792 (2000) . Be l l  does not even assert 

that one was . He does not exp l icit ly add ress the issue of p reservat ion at any 

poi nt ,  and does not cite to cases that estab l ish a re levant constitut ional  rig ht that 

wou ld ensure h im ,  or  h is  counsel , a view of j u rors' (as opposed to witnesses')  

noses and mouths at tria l . I nstead , Be l l  contends that inab i l ity to fu l ly access 

j u rors' demeanor proh ib its counsel from ta i lor ing the i r  arguments to j u rors' 

"apparent perceptions of the evidence ,  of the State's clos ing argument, and h is 

or  her own clos ing argument . "  And he refers to RCW 2 . 36 . 1 1 0 , which requ i res 

removal of seated j u rors who man ifested unfitness to serve du ring tria l . But th is 

is not enough to meet his i n it ia l  bu rden under RAP 2 . 5(a) , and as a resu lt ,  we do 

not cons ider th is issue . 

1 6  
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Doub le Jeopardy 

Bel l  next contends that h is conviction for both assau lt in the fi rst deg ree 

with a fi rearm enhancement and d rive-by shooti ng is barred by h is constitut ional  

p rotect ions agai nst double jeopardy. We d isag ree . 

The Wash ington and federa l  constitut ions both proh ib it the entry of 

mu lt ip le convictions for the same offense.  State v. Womac, 1 60 Wn .2d 643 ,  650 ,  

1 60 P . 3d 40 (2007) ; see also WASH .  CONST. art .  I , § 9 ; 1 7  U . S .  CONST .  amend . V. 1 8  

To determ ine whether a defendant's doub le jeopardy protect ions have been 

vio lated , Wash i ngton app l ies the "same evidence" ru le ,  aski ng if they are the 

same i n  fact and in  law. Womac, 1 60 Wn .2d at 652 . " [ l ]f each offense incl udes 

an element not i ncl uded in the other and requ i res proof of a fact the other does 

not , "  doub le jeopardy is not offended . State v .  Harris , 1 67 Wn . App .  340 , 352 , 

272 P . 3d 299 (20 1 2) .  Because doub le jeopardy c la ims ra ise issues of law, they 

are reviewed de nova on appea l .  Womac, 1 60 Wn .2d at 649 .  

The two crimes of wh ich Bel l  was convicted conta in  d isti nct e lements . 

RCW 9A.36 . 0 1 1 ( 1 ) (a) creates the crime of assau lt i n  the fi rst deg ree, which is 

comm itted when a person "with i ntent to i nfl ict g reat bod i ly harm . . .  [a]ssau lts 

another with a fi rearm or any dead ly weapon . "  RCW 9A.36 . 045 ( 1 ) creates the 

crime of d rive-by shooti ng , which is comm itted when a person " recklessly 

d ischarges a fi rearm . . .  in a manner which creates a substant ia l  r isk of death or 

17 "No person sha l l  be compel led i n  any crim ina l  case to g ive evidence 
aga inst h imse lf, or  be twice put i n  jeopardy for the same offense . "  

1 8  "No person sha l l  . . .  be  subject for the  same offense to be twice put  i n  
jeopardy of l ife or  l imb . "  
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serious phys ical i nj u ry to another person and the d ischarge is . . .  from a motor 

veh icle . "  Convict ion of assau lt i n  the fi rst deg ree requ i res i ntent to i nfl ict g reat 

bod i ly harm .  Convict ion of d rive-by shooti ng requ i res d ischarge of a fi rearm from 

a motor veh icle . Each of these elements is present i n  on ly one of Bel l 's  charged 

crimes.  As a resu lt ,  the two offenses are not the same in law. 

Nor are the offenses the same i n  fact , for much the same reasons.  Proof 

that Bel l  comm itted d rive-by shooti ng requ i red proof that he d ischarged h is 

fi rearm from with i n  a car. Th is proof wou ld not have been requ i red to show 

assau lt i n  the fi rst deg ree , which does not have such specific requ i rements for 

the manner of the attack. On the other hand , h is  convict ion of assau lt i n  the fi rst 

deg ree requ i red proof that he i ntended to i nfl ict g reat bod i ly harm on Brooks . 

Such proof wou ld not have been requ i red to show d rive-by shooti ng , which 

requ i res on ly a reckless d ischarge .  

We therefore conclude that doub le jeopardy does not bar Be l l ' s  convict ion 

for both d rive-by shoot ing and assau lt i n  the fi rst deg ree . 

Same Crim ina l  Conduct 

Bel l  makes a second argument that h is actions cannot support h is  two 

convictions ,  th is time under statute rather than the constitution .  He asserts that 

h is two crimes concerned the same crim ina l  conduct ,  a term of art used i n  

Wash ington 's sentencing scheme, and  that the tria l  cou rt therefore lacked the 

statutory authority to convict him as it d i d .  Re lated ly, Bel l  asserts that h is 

counsel was i neffective for fa i l i ng to argue the same crim ina l  conduct issue at the 

tria l  cou rt .  We conclude that Be l l  d id not preserve this issue for our d i rect 

1 8  
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cons ideration because he affi rmative ly ag reed to h is  offender score .  But we 

reach it nonetheless by way of h is i neffective ass istance of counsel c la im .  We 

conclude that the court d id not err by imp l icit ly concl ud ing that h is offenses were 

not the same crim ina l  conduct .  Because no object ion wou ld have been 

susta i ned , h is counsel was effective . 

Wash ington 's sentencing act determ ines the range of poss ib le sentences 

the tria l  cou rt may impose by considering both the seriousness of the crime 

i nvo lved and the defendant's crim i na l  h istory .  RCW 9 . 94A.530 . The defendant's 

crim ina l  h istory is accounted for th rough the use of an "offender score" calcu lated 

by ass ign i ng numerical va l ues to each prior crime and add ing them together; 

more serious crimes carry h ig her va l ues . RCW 9 .94A. 525 . " [W]henever a 

person is to be sentenced for two or more cu rrent offenses , the sentence range 

for each cu rrent offense [ is] determ ined by us ing a l l  other cu rrent and prior 

convictions as i f  they were prior convict ions for the pu rpose of the offender 

score . "  RCW 9 . 94A. 589( 1 ) (a) . 

Crimes may not ,  however, be counted separate ly i n  the offender score 

ca lcu lation if they encompass the "same crim ina l  conduct . "  RCW 

9 . 94A. 589( 1 ) (a) . Same crim ina l  conduct is "two or more crimes that [ ( 1 )] requ i re 

the same crim ina l  i ntent, [(2)] are comm itted at the same t ime and p lace , and 

[(3) ]  i nvo lve the same victim . "  RCW 9 . 94A. 589( 1 ) (a) . U n less a l l  of these 

elements are present, the crim ina l  offenses must be counted separate ly. State v. 

Chenoweth , 1 85 Wn .2d 2 1 8 , 220 ,  370 P . 3d 6 (20 1 6) .  

1 9  
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Determ inations by the tria l  cou rt about whether two offenses are the same 

crim ina l  conduct are reviewed for abuse of d iscretion . State v .  Aldana Graciano ,  

1 76 Wn .2d 531 , 536 , 295 P . 3d 2 1 9  (20 1 3) .  Where the record supports on ly one 

concl us ion ,  the sentencing cou rt abuses its d iscret ion by ru l i ng otherwise . 

Graciano ,  1 76 Wn .2d at  537-38 .  Where the tria l  cou rt has made no specific 

fi nd ing as to same crim ina l  conduct but has ca lcu lated the offenses separate ly as 

part of the offender score , as here ,  the appel late court treats th is as an imp l icit 

determ inat ion that the defendant's offenses did not constitute the same crim ina l  

conduct .  State v .  Channon , 1 05 Wn . App .  869 , 877 , 20 P . 3d 476 (200 1 ) .  

1 .  Preservat ion of Error 

As a th reshold matter, the State contends that th is argument has been 

waived because it was not ra ised at the tria l  cou rt .  We ag ree that Be l l  may not 

d i rectly chal lenge the tria l  cou rt's imp l icit determ inat ion that h is offenses do not 

constitute the same crim ina l  conduct .  

U nder most c i rcumstances , issues not ra ised at the tria l  cou rt have not 

been preserved for cons ideration on appea l .  RAP 2 .5 (a) . 1 9  However, " [ i ]n  the 

context of sentenc ing . . .  i l lega l  or  erroneous sentences may be chal lenged for 

the fi rst t ime on appea l . "  State v. Ford ,  1 37 Wn .2d 472 , 477 , 973 P .2d 452 

( 1 999) . An exception exists to th is exception : where the a l leged error is factual 

and d iscretionary i n  natu re ,  rather than of a purely lega l  d imension , defendants 

1 9  RAP 2 . 5(a) carves out exceptions to th is pr inc ip le when ( 1 ) the tria l  
cou rt lacked j u risd iction , (2)  a party fa i led to estab l ish facts upon which re l ief 
cou ld be g ranted , or (3) a "man ifest error affect ing a constitut ional  rig ht" 
occu rred . Be l l  does not i nvoke these exceptions to argue that we shou ld 
cons ider th is issue .  
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may waive the i r  ab i l ity to chal lenge the error later o n  by ag ree ing to underlyi ng 

facts . I n  re Pers .  Restra int of Goodwin ,  1 46 Wn .2d 86 1 , 873-74 , 5 0  P . 3d 6 1 8 

(2002) . A defendant waives "any chal lenge to a m iscalcu lated offender score by 

ag ree ing to that score (or to the crim ina l  h istory on which the score is based) in a 

p lea ag reement or by other stipu lation . "  Goodwin ,  1 46 Wn .2d at 873 . The same 

crim ina l  conduct ana lys is is partia l ly factual i n  natu re and is reviewed for an 

abuse of d iscretion . RCW 9 . 94A.589 ( 1 ) (a) ; Graciano ,  1 76 Wn .2d at 536 . A 

defendant can therefore waive the i r  ab i l ity to chal lenge a same crim ina l  conduct 

ca lcu lation that impacted the offender score used at the i r  sentenci ng . 

Be l l  wa ived h is  ab i l ity to chal lenge h is offender score on appea l .  I n  h is 

sentencing memorandum ,  he wrote : 

The contro l l i ng  standard range i n  th is matter is 1 1 1 - 1 47 
months (Assau lt F i rst Deg ree , Offender Score of 2 poi nts due to the 
other cu rrent offense of Drive by Shooti ng) . . .  p l us a 60 month 
F i rearm Enhancement (due to the specia l  verd ict of the j u ry) . 

The tota l contro l l i ng range is therefore 1 7 1 months to 207 
months .  

Be l l  had no p rior ad u lt fe lony convictions to be i ncl uded i n  h is offender score .  

Therefore , on ly h is  conviction for d rive-by shooti ng impacted the  length of h is 

convict ion for assau lt . By affi rmative ly ag ree ing to a contro l l i ng  offender score of 

two , Be l l  necessari ly asserted that the court d id not need to conduct a same 

crim ina l  conduct analys is .  

I t  fo l lows that the State is correct when i t  asserts that Be l l  d id not preserve 

th is issue for our  d i rect review. We sti l l  reach it ,  however, by way of Bel l 's  
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argument that h is attorney's fa i l u re to ra ise the issue i n  the tr ial cou rt constituted 

i neffective ass istance of counse l .  

2 .  I neffective Ass istance of Counsel 

Defendants enjoy a constitut ional  rig ht to effective representat ion by 

counse l .  Strickland v .  Wash ington , 466 U . S .  668 , 686 ( 1 984) ; State v .  

McFarland , 1 27 Wn .2d 322 , 335-36 , 899 P .2d 1 25 1  ( 1 995) . To demonstrate that 

th is rig ht was vio lated by the i r  attorney's defective performance ,  an appe l lant 

must demonstrate that ( 1 )  defense counse l 's representat ion fe l l  below an 

objective standard of reasonab leness , and (2)  except for counsel 's un reasonable 

representat ion , the resu lt of the proceed ing wou ld have been d ifferent. 

McFarland , 1 27 Wn .2d at 334-35 .  Because of the test's second element ,  fa i l u re 

to object where that object ion wou ld not have been susta i ned is not i neffective 

ass istance of counse l .  State v. Johnston ,  1 43 Wn . App .  1 ,  1 9 , 1 77 P . 3d 1 1 27 

(2007) . 

To preva i l  i n  h is i neffective ass istance of counsel c la im ,  Be l l  must 

demonstrate that had h is attorney ra ised the same crim ina l  conduct issue at the 

tria l  cou rt ,  he wou ld  have l i kely preva i led . In re Pers .  Restra int of Davis , 1 52 

Wn .2d 647 ,  7 1 4 , 1 0 1 P . 3d 1 (2004) . Th is ,  though ,  is a bu rden he cannot meet 

because h is two offenses do not encompass the same crim ina l  conduct .  

Be l l 's  offenses do not encompass the same crim ina l  conduct because 

they d id not i nvo lve the same victim ,  a necessary part of the same crim ina l  

conduct test. RCW 9 . 94A.589( 1 ) (a) . F redd ie Brooks was the vict im of Bel l 's  

assau lt ,  as reflected i n  the court's instruct ions to the j u ry: " [t]o convict the 
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defendant of the crime of assau lt i n  the fi rst deg ree , [the State must prove that] 

the defendant assau lted Freddie Brooks. " (Emphasis added . )  I n  contrast, the 

j u ry instruct ions for d rive-by shooti ng were less d i rect, requ i ring on ly that Bel l 

created "a substantia l  risk of death or serious phys ical i nj u ry to another person . "  

(Emphasis added . )  

The language i n  the j u ry instruct ions for d rive-by shooti ng tracks case law 

i nterpret ing the d rive-by shooti ng statute , which portrays it as a crime that 

crim ina l izes conduct that puts at r isk-victim izes-the general  pub l ic .  See I n  re 

Pers .  Restra int of Bowman ,  1 62 Wn .2d 325 , 332 , 1 72 P . 3d 681  (2007) 

("Although a d rive-by shooti ng may cause fear of bod i ly i nj u ry ,  bod i ly i nj u ry ,  or 

even death , such a resu lt is not requ i red for conviction .  Drive-by shooti ng does 

not requ i re a victim ;  it requ i res on ly that reckless conduct creates a risk that a 

person m ight be i nj u red . " ) .  That it does not requ i re a specific vict im p laces d rive

by shooti ng in that category of offenses whose "vict im" can be the genera l  pub l ic .  

See State v .  Haddock, 1 4 1  Wn .2d 1 03 ,  1 1 0- 1 1 ,  3 P . 3d 733 (2000) (ho ld ing 

un lawfu l possess ion of  a fi rearm vict im izes the genera l  pub l ic) ; State v .  Wi l l iams , 

1 35 Wn .2d 365,  369 ,  957 P .2d 2 1 6  ( 1 998) (ho ld ing vict im of i ntent to se l l  d rugs 

was genera l  pub l ic) . 

Th is lega l  conclus ion about the natu re of the charge is reflected i n  the 

facts of the case , which also support a determ inat ion that Bel l 's  two crimes 

impacted d ifferent victims .  The general  pub l ic was vict im ized because Be l l  

i nd iscrim inate ly fi red a gun  i n  a pub l i c  p lace , from the m idst of traffic ,  with a 

commercia l  bu i ld i ng beh ind h is i ntended target. Jenk ins ,  Brooks's g i rlfriend , was 
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walk ing near h im when the shots were fi red , was forced to take cover, and was 

also victim ized . 

Because the victim of Bel l 's  assau lt ,  Brooks , is d ifferent from the victim of 

h is d rive-by shooti ng , the genera l  pub l ic  and Jenk ins i n  add ition to Brooks , we 

conclude that the tria l  cou rt d id not err by imp l icit ly determ in ing that h is  two 

offenses do not encompass the same crim ina l  conduct .  As a resu lt ,  because a 

motion by Bel l 's  attorney that h is convict ions be cons idered the same crim ina l  

conduct wou ld not have been susta i ned , h is counsel was not i neffective . 

Statement of Add it ional Grounds 

In  add it ion to h is attorney's briefi ng on appea l ,  Be l l  subm itted a statement 

of add it ional  g rounds .  Statements of add it ional  g rounds are perm itted by 

RAP 1 0 . 1 0 . They serve to ensure that an appe l lant can ra ise issues i n  the i r  

crim i na l  appeal that may have been overlooked by  the i r  attorney . Recogn iz ing 

the practical l im itat ions many incarcerated i nd ivid ua ls face when prepari ng the i r  

own lega l  documents , RAP 1 0 . 1 0( c) does not requ i re that the statement be 

supported by reference to the record or citat ion to authorit ies . I t  does requ i re ,  

however, that the appe l lant adequate ly " i nform the court of the natu re and 

occu rrence of a l leged errors . "  RAP 1 0 . 1 0(c) .  And it re l ieves the court of any 

independent ob l igation to search the record i n  support of the appe l lant's c la ims ,  

making it p rudent for the appe l lant to support the i r  argument th rough reference to 

facts where poss ib le .  RAP 1 0 . 1  0(c) .  To enable that factual support, it p rovides 

the means for appe l lants to obta in  cop ies of the record from counse l .  

RAP 1 0 . 1  0(e) . 
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Here ,  Be l l  has subm itted a succi nct statement cons isti ng of on ly five 

sentences : 

I ns ide the heari ng the person d id n 't appear i n  cou rt [ , ]  made 
the decision to not come.  Thei r  [s ic] was no test imony. 

In the video that was shown the person had a hood on not 
be ing noticeable .  

Wh i le i n  the court every witness had no c lue who d id the 
shooting . Nobody identified me as the shooter .  

We i nterpret th is as ra is ing two issues:  ( 1 ) a confrontat ion c lause cha l lenge 

concern ing the lack of testimony from Bel l 's  v ict im Brooks-the noteworthy 

witness absence of the tria l ,  and (2) a genera l  chal lenge to the suffic iency of the 

evidence by which he was convicted . Ne ither chal lenge is successfu l .  

1 .  Confrontat ion C lause 

The Wash ington and federa l  constitut ions both protect a crim ina l  

defendant's rig ht to confront the witnesses aga inst them and the defendant's 

rig ht to obta in  witnesses in the i r  own favor. WASH .  CONST .  art .  I ,  § 22 ; 20 U . S .  

CONST. amend . Vl .2 1  These are complementary rig hts .  Relyi ng o n  them , our  

state Supreme Court has  rejected c la ims that the  State's fa i l u re to  cal l  certa i n  

witnesses vio lated a defendant's rig hts ,  writi ng , "The rig ht to process to  compel 

the attendance of witnesses must be asserted and mainta i ned . "  State v .  

Summers ,  60 Wn .2d 702 , 706 , 375  P .2d 1 43 ( 1 962) (concl ud i ng defendant's 

20 " I n  crim i na l  p rosecutions the accused sha l l  have the rig ht . . .  to meet 
the witnesses agai nst h im face to face [and] to have compu lsory process to 
compel  the attendance of witnesses in h is own behalf . " 

2 1  " I n  a l l  crim i na l  p rosecut ions ,  the accused sha l l  enjoy the rig ht . . .  to be 
confronted with the witnesses aga inst h im [and] to have compu lsory process for 
obta in ing  witnesses i n  h is favor . "  
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art icle I ,  sect ion 22 rig hts were not v io lated when State chose not to br ing 

test imony from potent ia l  witnesses) . The State has no ob l igat ion to make a 

defendant's case for them ; a defendant has the too ls needed to make the i r  own 

case and ensure witnesses' p resence .  

Here the  vict im of Be l l ' s  crimes,  F redd ie Brooks , d id not testify .  He was i n  

prison at the t ime of Be l l ' s  tria l  and  was "essentia l ly unwi l l i ng  . . .  to be  i nvo lved i n  

that way" with the  charges aga inst Bel l .  Because the absence of such a key 

witness was noteworthy, it was d iscussed th roughout the proceed ings at the tria l  

cou rt .  In  particu lar, d u ring j u ry selection ,  the State sought to make sure that no 

j u rors wou ld ho ld Brooks's absence aga inst it , and h is  absence was d i rectly 

add ressed in tria l . Because it was a runn ing theme of tria l  and because Brooks 

is arguab ly the most mater ia l  witness i n  the crime aga inst Bel l ,  it is reasonable to 

construe Bel l 's  statement that "the person d id n 't appear i n  cou rt [ , ]  made the 

decis ion not to come" refers to Brooks's choice not to testify. 

As in Summers ,  the State not ca l l i ng B rooks to testify does not v io late 

Bel l 's  art ic le I ,  sect ion 22 and Sixth Amendment rig hts .  If Bel l  wished for 

Brooks's test imony, he cou ld have compel led it .  He d id not. We concl ude that 

Bel l 's  rig ht to confront the witnesses aga inst h im was not affected by Brooks's 

absence .  

2 .  Suffic iency of the Evidence 

F ina l ly ,  Be l l  chal lenges whether the evidence adm itted at tria l  was 

sufficient to support h is conviction .  We conclude that it was . 
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Evidence is sufficient if " 'after  viewing the evidence i n  the l i ght most 

favorab le to the prosecution ,  any rat ional  tr ier of fact cou ld have found the 

essential e lements of the crime beyond a reasonable doubt . ' " State v .  Green , 94 

Wn .2d 2 1 6 , 22 1 , 6 1 6  P .2d 628 ( 1 980) (p l u ra l ity op in ion) (quoti ng Jackson v .  

Vi rg in ia ,  443 U .S .  307 , 3 1 9 ,  99 S .  Ct. 278 1 , 6 1  L .  Ed . 2d 560 ( 1 979) ) .  Because 

cred ib i l ity determ inat ions are for the trier of fact-in this case , the j u ry-appel late 

courts "defer to the tr ier of fact on issues of confl icti ng test imony, cred ib i l ity of 

witnesses , and the persuas iveness of the evidence . "  State v. Thomas , 1 50 

Wn .2d 82 1 ,  874-75 ,  83 P . 3d 970 (2004) . 

Here ,  the evidence was sufficient for the j u ry to convict . Be l l  had fought 

with Brooks earl ier i n  the day. He owned a gun  of the same ca l i ber used in  the 

shooting , a gun  he later c la imed he had lost. The witnesses' descriptions of the 

make ,  mode l ,  and l i cense p late of the shooter's car very closely matched Bel l 's  

car. And eyewitness test imony of the shooter's appearance ,  though very vague ,  

rough ly described Bel l .  Be l l ' s  arguments amount to the assert ion that h is 

convict ion requ i res particu lar  forms of evidence-namely, test imony from h is 

vict im and witnesses testify ing that they recogn ized h im as the shooter-to 

stand . Th is is incorrect . We conclude that the evidence was sufficient. 

We affi rm . 

WE CONCUR:  
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